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MINISTER’S FOREWORD

This Annual Performance Plan (APP) of the Competition Commission has been prepared by the
management for consideration by the Executive Authority and tabling in Parliament. The Annual
Performance Plans (APP) of public entities identify the outputs, output indicators and targets that an
entity aims to achieve in the new financial year. The Executive Authority is responsible to ensure
the APP is aligned with the Strategic Plan, the institution’s mandate and government’s priorities and

to provide direction on the development and implementation of strategic priorities and policies.

The Covid-19 pandemic changed the landscape within which DTIC-entities operate and they are
therefore expected to adjust their operations to address the new environment and new priorities.
There is an urgent need to boost levels of economic growth and economic recovery, support
transformation and build a capable state.

In particular, the APP for the 2021/22 financial year will need to reflect the policy priorities set out in

Budget Vote statements tabled in Parliament during this Administration and those that arise from:

. The Economic Recovery and Reconstruction Plan tabled in Parliament in October 2020
by President Ramaphosa,;

. The priorities set out in the 2021 State of the Nation Address;

. The new performance compacts between members of the Executive and the Presidency
signed in November 2020; and

. The New District Development Model as an integration of development efforts at local

level.

This APP is tabled and updates to the Plan — when these are effected — will be tabled in Parliament
in due course, taking account of the above.

As the practical means to ensure alignment between APPs and policy priorities, the Annual
Performance Plan for the DTIC itself has sets out the requirement to ensure integration between the
work of the department and all public entities that report to it. Seven new Joint-Indicators (J-KPIs)
have been developed for the DTIC that contain the major policy priorities and these are expected to
be included in the work of the Commission, with progress against these to be reported to the Ministry

on a quarterly basis.



The Competition Commission will be expected to report on a quarterly basis how, within its legal
mandate, it has contributed to the achievement of the outcomes for the following seven Joint

Indicators (details of which are contained in more detail in the APP of the department itself):

. Joint Indicator 1: Integrated Support to Drive Industrialisation

. Joint Indicator 2: Contribution to the development of an AfCFTA Export Plan
. Joint Indicator 3: Investment Facilitation and Growth

. Joint Indicator 4: Development Model and Spatial Equity

. Joint Indicator 5: Actions to Promote Transformation

. Joint Indicator 6: The Green Economy and Greening the Economy

. Joint Indicator 7: Strengthening and Building a Capable State

In this way, the combined efforts of all public entities will begin to be aligned to the national priorities
in a more explicit manner. The Joint-Indicators cover, among others, the work of sector masterplans,
initiatives to boost levels of investment and localisation in the economy, expanding trade within the
continent, enabling better local economic development, supporting the growth of new industries (in
the green economy and through beneficiation) and building a capable state. In respect of Joint-
Indicator 7 for example, all public entities will be required to review their procedures, timeframes for
delivery, forms to be filled in and public communication of services to simplify these, make processes
expeditious where possible, remove unnecessary red-tape where these exist and make it easier for

users to access services.

The Competition Commission will play an important role in Government’s overall objective to
increase the level of industrialisation and investment in the economy, particularly through
contribution to the sector masterplans and the localisation drive. This APP is therefore not about
many new objectives but rather on a new way of implementation, with the focus on integration, to
enhance the development impact of the work. | therefore endorse the work to align the APP of the
Commission with the national priorities and accordingly table the APP for the Commission in

accordance with the request by the Speaker.

EBRAHIM PATEL

MINISTER OF TRADE, INDUSTRY AND COMPETITION



ACCOUNTING OFFICER’S STATEMENT

Competition regulation in a Covid-19 world

The 2021/22 financial year marks the second year of the Commission’s five-year strategy. The
Commission developed its five-year strategy amid a global pandemic, known as the Covid19. The
pandemic has and will continue to have a significant effect on how the Commission carries out its
mandate in the coming years: with the external economic environment severely altered, and

continuously shifting, the next few years will be a testing ground on the strength of the institution.

No one could have foreseen the extent of the challenges brought about by the pandemic in 2020.
The Commission began the financial year with an influx of complaints related to price-gouging, as
per the Consumer and Customer Protection and National Disaster Management Regulations and
Directions. The organization had to find adaptive ways to fulfil its mandate during these tumultuous
times. | am proud that the Commission was able to be swift and nimble in its response to the many
hundreds of complaints streaming in, reorganizing its focus and operations to meet the demands of
the time. During this time, exemptions were granted to firms in the essential services sectors, such
as healthcare, to enable the efficient delivery of services to citizens. The Commission prioritised
Covid-19 investigations and prosecution by fast-tracking the investigations, referring the Covid-19

complaints to the Tribunal within 10 days and winning 90% of Covid-19 cases in litigation.

After several lockdowns throughout 2020, the end of the year saw increased economic activity as
the country moved to Level 1. Again, this required a shift to our operations as there was a slight

uptick in merger activity and a return of complaints that were not related price gouging.

The Commission achieved several victories in the courts during 2020/21: Babelegi was one of the
seminal cases related to price gouging. The Babelegi judgment set a very important precedent by
confirming that a small firm can attain dominance during abnormal market circumstances such as
the state of emergency, and that abuse of such dominance is prosecutable. The Commission also
had a breakthrough with the Pickfords matter where the Constitutional Court upheld the
Commission’s appeal that section 67(1) of the Act does not prevent the Commission from
investigating and prosecuting cartel conduct that ceased three years before an investigation was
started. The court further held that it is not necessary for the Commissioner to list all firms in a cartel
when initiating a complaint as the complaint is initiated against the restricted practice. The Court
upheld the Commission’s appeal that section 67(1) of the Act does not prevent the Commission from
investigating and prosecuting cartel conduct that stopped three years before the investigation
started. The court further held that it is not necessary for the Commissioner to list all firms in a cartel
when initiating a complaint as the complaint is initiated against the restricted practice. During the

past year, the Commission also reached a settlement agreement with Rooibos Ltd. In terms of the
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agreement, Rooibos Ltd will publish the results of completed production research on its website
without any conditions or access restrictions. Rooibos will also enter into supply agreements of no
more than five (5) years with rooibos tea farmers, where farmers are not constrained to supply
Rooibos Ltd’s competitors. The undertakings are expected to open the market for processors of

rooibos tea and to facilitate expansion in the market for processing of rooibos tea.

The Commission made progress in the implementation of recommendations of previous market
inquiries. There were landmark settlement agreements entered into with Shoprite Checkers and
Pick ‘n Pay in relation to removal of exclusive lease agreements, an outcome of the Grocery Retail
Inquiry. There has also been some progress regarding the HMI, having begun discussion on MoU
with a significant health regulator, the Council for Medical Schemes during the financial year. The
engagements with policy makers and NERSA continued regarding the policy recommendations of
the Liquid Petroleum Gas inquiry, the Commission and NERSA are in the process of concluding an
MOU which will assist in dealing with co-regulating in the energy sector. We intend to finalize the

Public Passenger Market Inquiry by the end of March 2021.

Again, as South Africa is experiencing a second wave of infections in early 2021, the Commission

will continue to be adaptive and responsive, whilst remaining focused on its strategic objectives.

The Commission’s MTEF is changing substantively, with a significant increase in its budget
allocation. Over the years, the Commission’s grant allocation was reduced (by 11% in 2019/20)
whilst it also had a significant decline in fees arising from merger filings, due to the pandemic
economic constraints. The Auditor-General, has in previous reports of the Commission, expressed

concern about the status of the Commission.

The increase in the Commission’s budget allocation, an amount of circa R300 million additionally
over the MTEF, is thus very welcome. The budget increase comes at a time when the amount and
scope of work that the authority deals with has substantially increased over the years. These latest

budgetary increases thus place the Commission in a strong position regarding its operations.

The amendments of various provisions of the Competition Act were promulgated between February
and July 2019, which have enlarged the mandate of the Commission. Among others, the aim of the
new provisions is to open up the economy to small and medium enterprises and to Black South
Africans. The amendments address two structural constraints to economic growth and inclusion: the
high levels of concentration in markets and the skewed ownership profile of the economy towards a
racial minority. This is a welcome mandate for the competition authorities, which has shaped our
crafting of this strategy. Our consideration of public interest in merger, enforcement and advocacy
work will be particularly pointed to advancing the participation of Women and Blacks in the economy.
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In the year 2021/22 and the medium term, the Commission will capacitate itself in order to efficiently
perform the extended functions. With the enabling provisions in the Competition Amendment Act,
we anticipate an increase in the types of complaints related to abuse of dominance- a complex
prohibition to investigate.

A major focus of the Commission’s activities in the coming three years is working alongside all South
Africans in the rebuilding of the economy. Following the devastation that the pandemic has wreaked
on the economy, the current economic policy imperative for government and its agencies is to
support economic recovery. The President announced the Economic Recovery and Reconstruction
Plan which sets out a coordinated approach to a more inclusive growth path, including structural

reforms alongside more immediate support for job creation.

In general, the mandate of the Commission supports the objectives of greater levels of inclusive
growth which the Recovery Plan seeks to achieve. A more competitive economy results in higher
growth and job creation by enhancing the ability of domestic firms to replace imports and expand
exports. It also provides consumers with lower prices and more product choice. The Act seeks to
ensure that such growth is more inclusive, addressing past exclusion through actively promoting
transformation and small and medium enterprises (SME) patrticipation as well as public interest
objectives in its enforcement actions. The recent amendments to the Act strengthen the
Commission’s ability to address concentration and foster greater participation in the economy. The
additional budget allocation enables us to undertake enforcement investigations, advocacy work and
market inquiries- activities which were previously revised downwards.

In conclusion, it is indeed our commitment to ensure that our activities in the coming year yield

positive outcomes for the economy of South Africa.

Tembinkosi Bonakele

Commissioner



Official Sign-Off
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Signature: j!

Mr. Amos Moledi, Chief Financial Officer

Date: 31 March 2021

=3

Mr. Tembinkosi Bonakele, Commissioner

Signature:

Date: 31 March 2021

Signature: W

Minister Ebrahim Patel MP, Minister of Trade, Industry and Competition

Date: 31 March 2021




Abbreviations

Abbreviation

ACF
ACFTA
AMCU
BRICS
CAC

Commission

CSD
DAFF
DTIC
EDD
EXCO
GDP
HMI
ICASA
ICN
IPAP
ICT
KMS
LSD
MANCOM

MCD
MFSA
MOU
MSA
MTEF
M&A
NDP
NEDLAC
NGP
NHI
OECD

Full title

African Competition Forum

African Continental Free Trade Area

Association of Mineworkers and Construction Union
Brazil, Russia, India, China and South Africa
Competition Appeal Court

Competition Commission South Africa

Corporate Services Division

Department of Agriculture, Forestry and Fisheries
Department of Trade, Industry and Competition
Economic Development Department

Executive Committee

Gross Domestic Product

Health Market Inquiry

Independent Communications Authority of South Africa
International Competition Network

Industrial Policy Action Plan

Information and Communication Technology
Knowledge Management System

Legal Services Division

Management Committee (Divisional Managers, Principals,
Department)

Market Conduct Division

Mining Forum of South Africa

Memorandum of Understanding

Medical Schemes Act

Medium Term Expenditure Framework

Mergers and Acquisitions

National Development Plan

National Economic Development and Labour Council

New Growth Path

National Health Insurance

Organization for Economic Cooperation and Development

Heads of



oTC
SADC
SMMEs
SOEs
Tribunal
TFTA
UASA
WTO

Office of the Commissioner

Southern African Development Community
Small, Medium and Micro Enterprises
State Owned Enterprises

Competition Tribunal South Africa
Tripartite Free Trade Area

United Association of South Africa

World Trade Organisation
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INTRODUCTION

This document comprises the Competition Commission’s 2021/22 Annual Performance Plan
(APP), based on its five-year Strategic Plan (2020/21 — 2024/25). The Commission has
undertaken a thorough planning process leading to consolidation of its three main goals with

specific focus on the key mandate areas.

The 2021/22 Annual Performance Plan takes into account the authority’s response to the Covid-
19 pandemic and the phase of economic recovery South Africa must enter. The Commission’s
three Strategic Outcome-Oriented goals together with 12 Outcomes in its 2020-2025 Strategic
Plan remain a relevant planning framework, upon which annual Key Performance Indicators and

Targets have been developed.

FIGURE 1: COMMISSION’S VISION, MISSION & GOALS

* A Growing, Deconcentrated and Inclusive Economy

Our vision is for the realization of a growing and inclusive economy. Economic growth
remains a particularly compelling vision to aspire towards in the context of the Covid-19
pandemic, where there are prospects of an economic downturn. The Commission will
play its role to ensure that there is healthy competition between firms, new businesses
can emerge, existing businesses can expand, concentration levels in markets are
lowered and wherein all citizens are able to participate in the economy .

*To promote a regeneration of the economy and maintain competition whilst
advancing public interest objectives to enhance economic participation for all
South Africans.

In a depressed economic environment, the Commission will support efforts by
Government aimed at economic regeneration. The Commission will use its tools to
ensure that viable, competitive businesses can remain in the market. The Commission
will advance public interest objectives through its work, with a particular consideration for
small and Black-owned businesses. Our efforts will be aimed at fostering job-creation,
industrialization and export promotion whilst expanding the opportunities for SMMES and
the participation of blacks, youth and women in the economy.

Outcome-Oriented Goals

1. Enforcing and regulating towards economic growth and enhanced economic
participation.

2. Advocating for improved compliance and pro-competitive public policy outcomes.

3. A people-centric, high- performance organization.

In order to achieve the above goals, the Commission will pursue the following outcomes:
12



1)
2)
3)
4)
5)
6)
7)
8)

9)

Efficient and effective merger regulation & enforcement

Competitive, Contestable and Deconcentrated Markets

Improved public interest outcomes

Improved compliance & awareness

Existing competitive small and large businesses remain in the market

Improved understanding of market dynamics in priority sectors

Improved co-ordination on the application of economic policy and competition policy
Increased importance of developmental perspectives in domestic and international
competition law discourse

Sound Corporate Governance

10) Secure, harmonious and conducive working environment

11) Highly motivated, engaged and productive workforce

12) Responsive corporate services systems to support workforce during COVID-19

pandemic.

In fulfilling its mandate and vision, the Commission has defined forty-four (44) Performance

Indicators which it seeks to achieve in the MTEF. This Annual Performance Plan for 2021/22

comprises three sections:

a) Part A: Our Mandate — which deals with the mandate of the Commission as per the
Competition Act and all other applicable legislation and policies.

b) Part B: Situational Analysis- this section provides an analysis of developments in the
external and internal operating environment, providing context to the conditions in which

the strategy has been developed.

c) Part C: MTEF Performance Plan - this section deals with the work program which the
Commission has set for the next three years, along with the Budget and identified Risks.

13



PART A: OUR MANDATE

1. Relevant Legislative and Policy Mandates

1.1. The Competition Act

The Competition Commission is one of three institutions established in the Competition Act
(Act No. 89 of 1998) (“Act”) alongside the Competition Tribunal and The Competition Appeal
Court. The Competition Commission is an investigative and prosecutorial authority, the
Tribunal is an adjudicative authority, and the Competition Appeal Court is an appeal body

over competition matters.

The Commission is empowered to investigate, control and evaluate restrictive business
practices, abuse of dominant positions and mergers in order to achieve equity and efficiency
in the South African economy. The stated purpose of the Competition Act is to promote
and maintain competition in South Africa in order to achieve the following outcomes:

To promote the efficiency, adaptability and development of the economy;

e To provide consumers with competitive prices and product choices;

e To promote employment and advance the social and economic welfare of South
Africans;

¢ To expand opportunities for South African participation in world markets and recognize
the role of foreign competition in the Republic;

e To ensure that small and medium-sized enterprises have an equitable opportunity to
participate in the economy; and

e To promote a greater spread of ownership, in particular to increase the ownership

stakes of historically disadvantaged persons.

Section 21(1) of the Competition Act provides more detail on the responsibilities and mandate

of the Commission. The Commission’s responsibility is to:

e Implement measures to increase market transparency;

e Implement measures to develop public awareness of the provisions of this Act.

e Investigate and evaluate alleged contraventions of Chapter 2;

e Grant or refuse applications for exemption in terms of Chapter 2;

e Authorize, with or without conditions, prohibit or refer mergers of which it receives

notice in terms of Chapter 3;
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¢ Negotiate and conclude consent orders in terms of section 63;

o Refer matters to the Competition Tribunal, and appear before the Tribunal, as required
by this Act;

o Negotiate agreements with any regulatory authority to co-ordinate and harmonize the
exercise of jurisdiction over competition matters within the relevant industry or sector,
and to ensure the consistent application of the principles of this Act;

e Participate in the proceedings of any regulatory authority;

e Advise, and receive advice from, any regulatory authority;

e Over time, review legislation and public regulations, and report to the Minister
concerning any provision that permits uncompetitive behaviour; and

e Deal with any other matter referred to it by the Tribunal.

1.2.  Amendments to the Competition Act

The Competition Act was amended to, amongst other things, introduce provisions that clarify and
improve the determination of prohibited practices relating to (1) restrictive horizontal and vertical
practices, (2) abuse of dominance and price discrimination, (3) strengthening the penalty regime,
(4) introducing greater flexibility in the granting of exemptions that promote transformation and
growth, strengthening the role of market inquiries and merger processes in the promotion of
competition and economic transformation — through addressing the structures and de-
concentration of markets, (5) protecting and stimulating the growth of small and medium-sized
businesses and firms owned and controlled by historically disadvantaged persons, while at the
same time protecting and promoting employment and employment security. The amendments to

the Competition Act have a direct impact on the Commission’s operations.

Below is a summary of some of the key provisions in the amendments:

i. Price Discrimination
The new provision in section 9(1)(a)(ii) stipulates that “an action by a dominant firm, as the seller of
goods or services, is prohibited price discrimination, if it is likely to have the effect of impeding the
ability of small and medium businesses or firms controlled or owned by historically disadvantaged
persons, to participate effectively”. Section 9(3) states that where the Commission has established
a prima facie case of a contravention then “the dominant firm must show that its action does not
impede the ability of small and medium enterprises and firms controlled or owned by historically
disadvantaged persons to participate effectively”. There is also an avoidance provision in section
9(1A) which makes it a contravention for a dominant firm to refuse to sell to small and medium

businesses or firms controlled or owned by historically disadvantaged persons in order to
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circumvent the provisions in section 9(1)(a)(ii).

The new definitions say: “Small business means a small firm determined by the Minister by notice
in the Gazette, or if no determination has been made, as set out in the National Small Business
Act, 1996 (Act No. 102 of 1996). Medium-sized business means a medium-sized firm as
determined by the Minister by notice in the Gazette. Small and medium business means either a

small business or a medium-sized business”.

ii.  Excessive Pricing
The new provision in section 8(1)(a) states that: “It is prohibited for a dominant firm to charge an

excessive price to the detriment of consumers or customers”, where section 8(3) sets out that

“Any person determining whether a price is an excessive price must compare-that price to-a
competitive—price determine if that price is higher than a competitive price and whether such

difference is reasonable, determined by taking into account all relevant factors". Section 8(3)

proceeds to provide a list of factors which include comparative prices, profitability measures and

market structural features. Section 8(2) furthermore states that “If there is a prima facie case of

abuse of dominance because the dominant firm charged an excessive price-errequired-a-supplier

o-sell-at a price-which-impedes-the-ability-of the supplierto-pa ipate—effectively, the dominant

firm must show that the price was reasonable.”.

iii.  Abuse of Buyer Power

The new provision of section 8(4) states that: “It is prohibited for a dominant firm in a sector

designated by the Minister in terms of paragraph (d) to directly or indirectly, require from or impose

on a supplier that is a small and medium business or a firm controlled or owned by historically

disadvantaged persons, unfair prices or other trading conditions”. There is also an avoidance

provision in section 8(4)(b) which makes it a contravention for a dominant firm to refuse to purchase
from small and medium businesses or firms controlled or owned by historically disadvantaged

persons in order to circumvent the provisions in section 8(4).

iv.  Margin Squeeze and Predatory Pricing
The amendment in section 8(1)(d) states that: “It is prohibited for a dominant firm to engage in any
of the following exclusionary acts, unless the firm concerned can show technological efficiency or
other pro-competitive gains which outweigh the anti-competitive effect of its Act:
(iv) selling goods or services at predatory prices; (vi) engaging in a margin squeeze.” The definitions
now include the following for clarity:
a. ‘“predatory prices” means prices for goods or services below the firm’s average

avoidable cost or average variable cost;
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b. “average avoidable cost” means the sum of all costs, including variable costs and
product-specific fixed costs, that could have been avoided if the firm had not produced
an identified amount of additional output; and

c. “average variable cost” means the sum of all the costs that vary with an identified
quantity of a particular product, divided by the total produced quantity of that product.

d. “margin squeeze” occurs when the price at which a vertically integrated firm, which is

dominant in an input market, sells a downstream product, and the price at which it sells

the key input to competitors, is too small to allow downstream competitors to participate
effectively.”

v. Exemption Applications
The amendment in section 10(3)(b)(ii) states that: “The Commission may grant an exemption only
if the agreement or practice concerned, or category of agreements or practices concerned,
contributes to the promotion of the effective entry into, participation in and expansion within a market

by small and medium business, or firms controlled or owned by historically disadvantaged persons”.

The amendment in section 10(10) states that: “The Minister may, after consultation with the
Commission, and in order to give effect to the purposes of this Act as set out in section 2, issue
regulations in terms of section 78 exempting a category of agreements or practices from the

application of this Chapter”.

vi.  Merger Provisions
The amendments to section 12A (1) and 12A(1A) state that: “When required to consider a merger,
the Commission or Competition Tribunal must initially determine whether or not the merger is likely
to substantially prevent or lessen competition. Despite its determination, the Commission or
Competition Tribunal must also determine whether the merger can or cannot be justified on

substantial public interest grounds”.

Section 12A(2) now adds to the list of factors that may be taken into account in the merger

assessment as including:

“(h) _the extent of ownership by a party to the merger in another firm or other firms in related

markets;

(i) the extent to which a party to the merger is related to another firm or other firms in related

markets, including through common members or directors; and

0] any other mergers engaged in by a party to the merger for such period as may be

stipulated by the Competition Commission.”
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The amendment to section 12A(3) now identifies the public interest grounds for assessment in

merger control as including:

“©) the ability of small and medium businesses, or firms controlled or owned by historically

disadvantaged persons, to effectively enter_into, participate in and or expand within the

market;

(e) the promotion of a greater spread of ownership, in particular to increase the levels of

ownership by historically disadvantaged persons and workers in firms in the market.”

The amendment to section 17(1)(c) states that: “Within 20 business days after notice of a decision
by the Competition Tribunal in terms of [a merger], an appeal from that decision may be made to
the Competition Appeal Court, subject to its rules, by the Minister on matters raised in terms of
[public interest], where the Minister participated in the Commission’s or Tribunal’s proceedings in

terms of section 18 or on application for leave to appeal to the Competition Appeal Court”.

vii.  Market Inquiries
The amendments to 43A(3) read together with 43B(1), 43C(1) and (2) and with the powers in 43D(1)
state that: “The Commission may conduct a market inquiry at any time, subject to [certain procedural
rules], if it has reason to believe that any feature or combination of features of a market for any
goods or services impedes, distorts or restricts competition within that market; or to market for
goods or services includes:
a. The structure of the market, including levels of concentration and barriers to entry in a
market;
b. The outcomes observed in the market, such as ownership, prices, innovation,
employment, and the ability of national industries to compete in international markets;
and

c. The conduct in that or any related market.

In a market inquiry, the Commission must decide whether any feature, including structure and levels
of concentration, of each relevant market for any goods or services impedes, restricts or distorts
competition within that market. In making its decision in terms of subsection (1)(a), the Commission
must have regard to the impact of the adverse effect on competition on small and medium
businesses, or firms controlled or owned by historically disadvantaged persons. Subject to the
provisions of any law, the Commission may, in relation to each adverse effect on competition, take

action to remedy, mitigate or prevent the adverse effect on competition”.
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viii.  Administrative Penalties

The amendment to section 59(1) states that: “The Competition Tribunal may impose an
administrative penalty only for a prohibited practice” and then proceeds to list all provisions in terms
of sections 4,5,8 and 9. The amendments to sections 59(2A), 59(3)(d) and 3A state:

An administrative penalty imposed in terms of subsection (1) may not exceed 25 per cent of the
firm’s annual turnover in the Republic and its exports from the Republic during the firm’s preceding
financial year if the conduct is substantially a repeat by the same firm of conduct previously found
by the Competition Tribunal to be a prohibited practice.

When determining an appropriate penalty, the Competition Tribunal must consider the market
circumstances in which the contravention had an impact upon small and medium businesses and
firms owned or controlled by historically disadvantaged persons. In determining the extent of the
administrative penalty to be imposed, the Competition Tribunal may increase the administrative
penalty to include the turnover of any firm or firms that control the respondent, where the controlling
firm or firms knew or should reasonably have known that the respondent was engaging in the

prohibited conduct”.

iXx. Regulations
The amendment to sections 4, 5, 8(4) and 9(1)(a)(ii) all require that: “The Minister must make
regulation in terms of section 78 regarding the application of this section”. In terms of the new

section 8(1)(a) and 8(3), the Minister may make regulations but is not required to do so.

1.3. Covid-19 Competition Regulations

The Consumer and Customer Protection and National Disaster Management Regulations and Directions

(the "Regulations") were published in March 2020. The purpose of the regulations is to:-

“Promote concerted conduct to prevent an escalation of the national disaster and to alleviate, contain
and minimise the effects of the national disaster; and
Protect consumers and customers from unconscionable, unfair, unreasonable, unjust or improper

commercial practices during the national disaster.”

These Regulations specifically empower the Commission to intervene in circumstances where prices
have increased materially without any associated cost justifications for the increase, or where the mark
up on the relevant product increases above the average mark up in the three months prior to 1 March
2020. Alternatively, the National Consumer Commission may prosecute cases of unconscionable,

unfair, unreasonable and unjust prices in terms of paragraph 5 of the Regulations.
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The regulations on “price gouging” fall within the Competition Act’s provisions on excessive pricing and
may be seen as a subset of factors listed under section 8(3). The economic test applicable under the
regulations are that:

a) A material price increase for an essential product listed in the regulations.

b) The price increase is not substantiated by an equivalent cost increase (costs refer to costs
incurred to create a product. These include labour, production materials and supplies and
factory overhead); or

c) which raises the net margin or markup above the average of the 3 months before 1 March 2020

for that product.

The Regulations only apply to essential products that are listed in Annexure A and B of the regulations.
The Regulations are effective from 19 March 2020 and only apply to a price increase that occurs during
the period of the national disaster. The consequences for parties found to have contravened the
regulations are:

e Afine up to R1 000 000

e Afine of up to 10% of their turnover, and

e Imprisonment for up to 12 months.

1.4. Economic Reconstruction and Recovery Plan 2020

The Commission will support the Economic Reconstruction and Recovery Plan, 2020, and the
seven new joint indicators which are the implementation plans aligned to the NDP. The
Commission’s objectives are set out in the Competition Act. As an investigative body, the
Commission can determine the outcomes of these objectives by aligning its investigations to meet

the objectives of the NDP and the DTIC. The seven new joint indicators are:

Joint Indicator 1: Integrated Support to Drive Industrialisation;

Joint Indicator 2: Contribution to the development of an AfCFTA Export Plan;
Joint Indicator 3: Investment Facilitation and Growth;

Joint Indicator 4: Development Model and Spatial Equity;

Joint Indicator 5: Actions to Promote Transformation;

Joint Indicator 6: The Green Economy and Greening the Economy; and

Joint Indicator 7: Strengthening and Building a Capable State.

The performance progress with regards to all seven new joint indicators have been aligned to
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specific KPIs of the Commission and will be reported quarterly to the DTIC.
2. UPDATE TO RELEVANT COURT RULINGS

The table below summarizes significant cases that have contributed to jurisprudence in the last

five financial years.

TABLE 1: KEY COURT RULINGS - 2014/15 -2020/21

‘ Contribution to Jurisprudence

Item ‘ Case

' Abuse of dominance
1. Competition Commission v Average total cost (ATC) plus intention has no place
Media 24 in the scheme of section 8(c) of the Act.
Average Avoidable Cost (AAC) may be regarded as
an appropriate cost benchmark for a predation case
based on section 8(c) of the Act
2. Competition Commission v Likely foreclosure test, i.e. foreclosure may be actual
Computicket or potential.

3. Sasol v Competition Commission | The test for excessive pricing involves, firstly,
establishing the actual price, secondly, determining
the economic value of the product (made up of capital
and operational costs), evaluating whether the
relationship between the actual price and economic
value is reasonable, and assessing consumer
detriment.

4. Uniplate v Competition The test of likely foreclosure also requires factual

Commission evidence of that likely foreclosure.
5. Competition Commission v Dis- A pandemic may confer market power where there is
Chem no dominance in ordinary circumstances.
6. Babelegi v Competition A pandemic may confer market power - “lucky
Commission monopolist theory”.
Cartel
7. Bank of America Merrill Lynch & | South African competition authorities have jurisdiction
Others v Competition to prosecute international cartels which have an
Commission effect within South Africa — qualified effects test
(foreseeable, direct or immediate, and substantial
effect in the Republic) and sufficient connecting
factors to establish subject-matter jurisdiction and
personal jurisdiction.
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8. Competition Commission v Element of Implementation required for collusive
Primedia (Pty) Ltd & Avusa agreements entered into before the Competition Act
Limited came into force.
9. Competition Commission v Passive participation in cartel conduct / publicly
Omnico (Pty) Ltd & Coolheat distancing oneself from conduct.
Cycles Agencies
10. Competition Commission v A ruling on jurisdiction must precede other orders,
Standard Bank; Competition including an order to disclose a record of
Commission v Waco Africa Pty investigation in a review.
Ltd & others
11. CC v Pickfords Removals SA Pty | Section 67(1) is a procedural time bar, capable of
Ltd condonation. Section 85(1)(c)(ii) includes the power
of the Tribunal to condone non-compliance with
section 67(1) on good cause shown.
12. Competition Commission v A “uniform approach” or uniform pricing among cartel

Stuttafords Van Lines Gauteng
Hub Pty Ltd and others

members is required to establish consensus. The
evidence must match the pleaded case in the referral
and the Competition Tribunal cannot have regard to
evidence outside of this.

Cartel — Initiat

ion

13.

Omnia Fertiliser Limited v

Competition Commission

Restatement of Yara principles - valid referral of

complaint on the basis of a tacit initiation.

14. Power Construction Validity of industry wide initiation. Re-affirm the
principles in Woodlands that it is permissible to add a
firm to an existing complaint, and Yara/Omnia
principles that an initiation does not require any
formality.
15. Mondi Limited & Another v Access to the record of the decision to initiate
Competition Commission pending review.

16. Competition Commission v CT8 withdrawal of a complaint 